
tion is supplied by a customer of 
the business or company keeping 
the records.  The courts have es-
tablished a three-part test for de-
termining when such customer 
supplied information is admissible 
at trial. 
The three factors are: (1) whether 
the information was provided 
through standardized forms filled 
out by the outsider, (2) whether 
the outsider provided the informa-
tion at the business’ request, and 
(3) whether the document was of a 
type regularly relied upon by the 
business in making decisions. 
Additionally, the court must be 
satisfied that the source of the 
information or the method or cir-
cumstances of preparation do not 
indicate a lack of untrustworthi-
ness. 

(Continued on page 4) 

The recent Colorado case of Lazar 
v. Riggs suggested that an adjuster’s 
report located within a claims file 
and prepared during the course of 
ordinary business must be dis-
closed to opposing counsel during 
litigation. 
However, such disclosure is some-
times troublesome because the 
report may contain statements or 
information supplied by witnesses 
that are either false or incriminat-
ing.  Fortunately, these statements 
and other information supplied by 
third parties are not necessarily 
admissible as evidence during trial. 
As a general rule, insurance ad-
juster’s reports are admissible as 
evidence in Colorado as a record 
compiled during the regular course 
of business.  Although technically 
hearsay, such business records are 
considered reliable due to the 
“presumption of accuracy that 

exists because the information is 
reported by persons trained in the 
importance of precision and 
checked for its correctness.”  Hen-
derson v. Master Klean Janitorial, Inc. 
70 P.3d 612 (Colo. App. 2003). 
Nevertheless, information con-
tained within the report acquired 
from an outside party, such as 
statements from a witness, is often 
inadmissible at trial.  This informa-
tion is not granted the same pre-
sumption of accuracy as first-hand 
observations of the adjuster be-
cause the outside party does not 
have a business duty to report the 
information correctly.  For this 
reason, third party statements, 
such as those contained within 
police reports, have regularly been 
denied admissibility in court. 
The courts in Colorado have al-
lowed third party information into 
evidence only when the informa-
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RULE 16.1—SIMPLIFYING THE COLORADO LEGAL PROCESS 
Effective July 1, 2004, 
the majority of civil ac-
tions in Colorado will 
now be subject to Colo-
rado’s Simplified Proce-
dure for Civil Actions, 
contained in C.R.C.P. 
16.1.  Rule 16.1 will apply 
to all civil actions except 
class actions, domestic 
relations, juvenile, mental 
health, probate, water 
law, forcible entry and 
detainer and other similar 
expedited proceedings, 
unless stipulated by the 
parties. 
This change represents 
the continued effort by 

Colorado courts to pro-
vide expedited access to 
the courts in the most 
inexpensive manner for 
the parties.  However, 
this expedited cost-
efficient process comes 
at a cost. 
The plaintiff is limited to 
recovering $100,000 
from any one party, in-
cluding attorney fees, 
penalties and punitive 
damages but excluding 
interests and costs.  The 
defendant sacrifices the 
ability to conduct discov-
ery, via written discovery 
or depositions. 

Either party has 35 days 
after the case is at issue 
to elect exclusion from 
16.1.  Exclusion from 
Rule 16.1 is accom-
plished by filing a plead-
ing that is signed by both 
counsel and the party 
stating that the benefits 
of Rule 16.1 have been 
discussed and that its 
application would not 
further the interest of a 
just, speedy and inexpen-
sive determination of the 
action. 
The pleading must also 
reflect that this belief has 
been discussed with the 
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other party or his/her 
counsel.  Otherwise, a 
party must show a sub-
stantially changed cir-

(Continued on page 3) 



making of contracts, but not post con-
tract formation activities.  In 1991, 
Congress responded to Patterson by 
amending Section 1981 so that it 
would apply to both pre and post con-
tract formation discrimination. 
The original text of Section 1981 was 
placed under subpart (a) and still pro-
hibits race discrimination in pre con-
tract formation conduct.  The addition 
of subpart (b) provides a definition for 
the phrase “make and enforce con-
tracts” used in subpart (a). 
Even though subpart (b) appears to be 
only a definitional provision, federal 
courts have found that it supplements 
subpart (a) by prohibiting race dis-
crimination in post contract formation 
activities.  As a result, Section 1981 
claims can be brought under subpart 
(a) and/or subpart (b), depending on 
the allegations of discrimination. 
The issue with respect to Section 1658 
is whether that statute’s four year stat-
ute of limitations period applies to sub-
part (b), which was added after De-
cember 1, 1990. 
In Jones, the Court found that the four 
year limitations period in Section 1658 
applies to Section 1981(b) but not to 
Section 1981(a).  The court found that 
subpart (b) was enacted after Decem-
ber 1, 1990 and thus is subject to the 
“catch-all” statute of limitations.  The 
court recognized that the text in sub-
part (a) existed before December 1, 
1990. 
Therefore, a two year limitations pe-
riod still applies to alleged discrimina-
tion that occurs in pre contract forma-
tion activities brought under Section 
1981(a).  However, the federal four 
year statute of limitations applies to 
actions brought under Section 1981(b) 
that allege race discrimination in post 
contract formation conduct. 
Accordingly, in an employment dis-

(Continued on page 4) 

the U.S. Supreme Court held that a 
Section 1981 claim is governed by the 
applicable state limitations period for 
general personal injury actions.  Thus, 
under Colorado law, it would initially 
appear that a Section 1981 claim would 
have a two year statute of limitations 
period.  See C.R.S. § 13-80-102. 
However, the Goodman decision has 
subsequently been affected by an 
amendment to Section 1981 and the 
codification of a federal statute of limi-
tations.  Recently, on May 3, 2004, the 
Supreme Court determined in Jones v. 
RR. Donnelley & Sons Co., 124 S.Ct. 
1836 (2004) that the statute of limita-
tions for a Section 1981 claim depends 
on the subpart under which the claim 
is brought. 
In Jones, the Court considered the ques-
tion of whether 28 U.S.C. § 1658 af-
fects the statute of limitations period 
for a Section 1981 claim.  Section 1658 
sets the statutory time period for bring-
ing a civil action under an Act of Con-
gress at four years.  Section 1658 is 
considered the “catch-all” statute of 
limitations for federal actions.  It be-
came effective on December 1, 1990 
and applies to all Acts of Congress 
enacted after that date. 
In Patterson v. McLean Credit Union, 491 
U.S. 164 (1989), the Court narrowly 
interpreted Section 1981 and found 
that actions brought under Section 
1981 concern only the formation or 
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that case settled and the 
Court dismissed the ap-
peal.  Thus, at this point in 
time, settlement and me-
diation agreements 
reached in Colorado must 
be in written form, as oral 
agreements will be unen-
forceable. 

Andrew Peterson 

ORAL SETTLEMENTS APPEAL DISMISSED 

As stated in the February 
2004 issue of The WR&H 
Update, the Colorado Su-
preme Court had granted 
certiorari to hear the ap-
peal of National Union Fire 
Ins. Co. v. Price, 78 P.3d 
1138 (Colo. App. 2003). 
Since publication of our 
last issue, the parties to 
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Q.  Does a plaintiff who is asserting 
a Section 1981 race discrimination 
claim have to file a charge of dis-
crimination with the EEOC or state 
agency before filing a lawsuit? 
A.  No, a plaintiff pursuing a claim 
under 42 U.S.C. § 1981 is not required 
to comply with the EEOC administra-
tive process.  A plaintiff can bring a 
Section 1981 claim directly to court 
without having to satisfy any adminis-
trative prerequisites.  Johnson v. Railway 
Express Agency, 421 U.S. 454 (1975); 
Aramburu v. Boeing Co., 112 F.3d 1398 
(10th Cir. 1997). 
Q.  What is the minimum number 
of employees that an employer must 
have in order to be subject to a Sec-
tion 1981 claim? 

A.  Unlike Title VII, Section 1981 does 
not contain a minimum employee 
threshold. 
Q.  What is the statutory cap for 
compensatory damages? 

A.  With Section 1981, there is no 
statutory cap on the amount of com-
pensatory damages available to a plain-
tiff.  Title VII contains a cap based on 
the number of employees. 
Q.  What is the statute of limitations 
for a Section 1981 claim? 
A.  Section 1981 does not contain a 
statute of limitations.  In Goodman v. 
Lukens Steel Co., 482 U.S. 656 (1987), 



ceptions to liability if the 
injury occurs (1) when the 
person is unlawfully on the 
dog owner’s property, (2) 
when the property has a 
clearly marked “No Tres-
passing” or “Beware of 
Dog” sign, or (3) when the 
victim knowingly provokes 
the dog. 
The statute also makes ex-

(Continued on page 4) 

Strict Liability for Dog 
Owners 

Colorado recently passed 
H.B. 1270, which makes a 
dog owner strictly liable for 
economic damages from 
dog bite injuries resulting in 
serious bodily injury or 
death.  For purposes of the 
statute, serious bodily injury 
means an injury involving a 
substantial risk of death, 
permanent disfigurement, or 

prolonged physical impair-
ment. 
Liability is not contingent 
on the dog owner’s knowl-
edge of the dog’s vicious-
ness or dangerous propensi-
ties.  However, knowledge 
of the dog’s viciousness en-
titles the victim to request 
the court to have the dog 
euthanized.  
The statute does make ex-

Further, Rule 16.1(k)(1)(B) requires the 
parties to disclose certain information 
depending on the type of case. 
In personal injury actions, the plaintiff 
must disclose the names and addresses 
of all health care providers seen by the 
plaintiff within five years prior to the 
date of the disclosure—not the acci-
dent—and either provide the records 
or written releases to defendant, along 
with other documents relevant to the 
accident.  The defendant is required to 
disclose all documents addressing the 
facts of the case, the injuries, or af-
firmative defenses, including any insur-
ance company claims, memos or docu-
ments. 
In employment actions, the plaintiff 
must disclose the names and addresses 
of all employers for the last ten years 
prior to the date of the disclosure, 
documents reflecting plaintiff’s efforts 
to procure employment since his or her 
departure from the defendant, and re-
leases to obtain plaintiff’s employment 
files.  The defendant shall produce the 
plaintiff’s personnel file and applicable 
personnel policies and employee hand-
books. 
The parties can submit written designa-
tion of specific information and docu-
mentation that the party believes 
should be disclosed pursuant to 
C.R.C.P. 26(a)(1).  The other party 

cumstance sufficient to render the ap-
plication of the Rule unfair and good 
cause for the timing before trial to be 
excluded from the Rule. 
If the parties elect to have the civil ac-
tion governed by Rule 16.1, the pre-
sumptive case management order re-
quirements of Rule 16 shall apply.  The 
parties are still required to conduct a 
lead counsel conference.  Further, 
deadlines in Rules 16(a)(1), (2), (3), (5) 
and (6) apply but unlike Rule 16, the 
parties have 40 days after the case is at 
issue to set the matter for trial.  The 
court is to give cases governed by Rule 
16.1 preferential trial settings, hearings 
on motions, and trials. 
Under Rule 16.1, neither party is able 
to conduct written discovery or take 
depositions as permitted by C.R.C.P. 
16, 26-34 and 36.  However, the parties 
still retain the ability to seek an Inde-
pendent Medical Evaluation pursuant 
to C.R.C.P. 35.  Neither party is ex-
cluded from taking depositions for the 
sole purpose of obtaining and authenti-
cating documents from a non-party. 
In lieu of written discovery or deposi-
tions, Rule 16.1 outlines Required Disclo-
sures that must be made by the parties.  
Both parties must exchange Rule 26(a)
(1) initial disclosures, however these 
disclosures must be signed under oath.  

(Continued from page 1) 
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must respond within 20 days. 
Rule 16.1’s disclosure of expert testi-
mony deadline differs from the tradi-
tional timing contained within C.R.C.P. 
16.  Under Rule 16.1, the plaintiff has 
until 90 days before trial to disclose 
experts, with defendant’s expert disclo-
sures due 60 days before trial and re-
buttal expert disclosures due 35 days 
before trial. 
The parties must also disclose non-
expert trial testimony based on the 
same deadlines for expert disclosures.  
The non-expert disclosure of trial testi-
mony must contain statements identi-
fying the name, address, telephone 
number, and a detailed statement of 
the expected testimony for each wit-
ness the party intends to call at trial. 
If the party is listing an adverse party 
or hostile witness, the written state-
ment shall contain the expected subject 
matter for the witness rather than a 
detailed statement.  The non-expert 
and expert witnesses will be limited to 
testifying on direct examination to mat-
ters disclosed in reasonable detail in 
the trial testimony statement or expert 
report. 
In lieu of live trial testimony, a party 
may depose a non-expert or expert 
witness for the sole purpose of pre-
serving the witness’s testimony.  If a 
witness has been deposed, the party 

(Continued on page 4) 
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ceptions if the dog is a “working dog,” such 
as a hunting dog or police dog, or if the vic-
tim is a person who normally works with 
dogs, such as a veterinarian, acting in the 
performance of his or her duty. 
This law went into effect April 22, 2004. 
Alcohol Liability Changes 

The Colorado legislature recently passed 
H.B. 1021, which reduces the blood-alcohol 
threshold to prove drunken driving from its 
current level of 0.10 percent to a 0.08 per-
cent.  The statute also allows tastings of liq-
uor, wine, and beer at liquor stores and al-
lows restaurant customers to cork and take 
home an unfinished bottle of wine.  How-
ever, cities and counties can still restrict or 
ban such tastings. 
The law will go into effect July 1, 2004. 

Stanley Jezierski 
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SECTION 1981 RACE CLAIMS 

The WR&H Update contains summaries of legal developments, legislation and features.  Wood, Ris, & Hames, 
P.C., makes every effort to print reliable and accurate summaries.  Nevertheless, space restrictions prevent us from 
identifying every feature of a legal development or legislative enactment and the reader should consult with original, 
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interest and importance to your organization.  If this service is of interest to your organization, please contact our office 
for additional details. 

If you would like additional copies of The WR&H Update or the firm resume, or know of others who would benefit 
from receiving copies, please contact Wood, Ris, & Hames, P.C. at 303-863-7700. 

Phone: 303-863-7700 
Fax: 303-830-8772 

1775 Sherman Street, 
Suite 1600 
Denver, Colorado 80203 

WOOD, RIS & HAMES, P.C. 
IS PLEASED TO INTRODUCE 
A NEW ADDITION TO OUR 
STAFF: 

♦ Peggy Bennett-

Johnson was recently 
hired as a paralegal at 
WR&H.  Peggy has prac-
ticed for over ten years 
and has a bachelor’s de-
gree from the State Uni-
versity of New York at 
Brockport. 
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THIRD PARTY INFORMATION 

For example, in Downing v. Overhead Door Cor-
poration, 707 P.2d 1027 (Colo. App. 1985), 
the court held that information within an 
adjuster’s report supplied by a representative 
of a garage door distributor was admissible 
because information was supplied from “one 
in knowledge” and the defendant had “failed 
to show anything untrustworthy about the 
preparation, storage, or use of the report.” 
In practice, this means that information sup-
plied by the insured or commercial contacts 
of the insurer will generally be admissible (if 
deemed trustworthy by the court).  On the 
other hand, statements and other informa-
tion supplied by witnesses with no “duty” to 
report accurately will generally not be al-
lowed into evidence. 
An important caveat to this analysis is that a 
statement supplied by a third party may still 
be admissible for impeachment purposes if 
the third party testifies at trial and the testi-
mony is inconsistent with the earlier state-
ment. 

Stanley Jezierski 
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crimination action involving an at-will em-
ployment relationship, it would appear that, 
if the plaintiff is alleging race discrimination 
occurred before the employment relation-
ship began, a two year period applies.  If the 
plaintiff is alleging race discrimination oc-
curred during the employment relationship, 
such as harassment or termination, then a 
four year period applies. 

Andrew Peterson 

(Continued from page 2) 

taking the deposition will be precluded from 
calling that witness live at trial. 
The parties may still agree to conduct volun-
tary discovery in the form of written discov-
ery or deposition.  Any disputes involving 
voluntary discovery will not be the subject of 
a motion to the court.  Finally, a voluntary 
deposition will not preclude the calling of 
the witness live at trial. 
Rule 16.1 sets identical deadlines and obliga-
tions to those contained within C.R.C.P. 16 
with regard to the preparing of exhibits, ju-
ror notebooks and jury instructions. 

Mark Jachimiak 
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