
had selected.  The trial court 
granted summary judgment to 
State Farm. 

On appeal, the court of appeals 
discussed C.R.S. § 10-4-609.  That 
statute provides that an insurer 
must offer UM/UIM coverage lim-
its which are higher than the statu-
tory minimum of 25/50, but in no 
event is the insurer required to 
provide UM/UIM coverage higher 
than the bodily injury liability lim-
its selected by the insured or 
100/300, whichever is less. 

The court said that the purpose of 
C.R.S. § 10-4-609 is to ensure that 
Colorado motorists are afforded 
an opportunity to protect them-
selves from losses resulting from 
the negligent conduct of finan-

  
(Continued on page 4) 

The Colorado Court of Appeals 
recently ruled in Loar v. State Farm 
Mutual Automobile Insurance Com-
pany, 04CA2511 (Colo. App. 2006) 
that pursuant to C.R.S. § 10-4-609 
an insurer has a one-time duty to 
inform an insured that he or she 
may purchase uninsured/
underinsured motorist (“UM/
UIM”) coverage at a higher level 
than the minimum statutory liabil-
ity limits. 
In Loar, the petitioners, Thomas 
Loar and Donna Loar, purchased 
an automobile policy from State 
Farm in 1998.  In August 2000, 
Donna Loar was injured in a mo-
tor vehicle accident while she was 
in the course and scope of her 
employment. 
After receiving workers’ compen-
sation benefits and a settlement 
from the other driver’s liability 

insurer, she made a claim for un-
derinsured motorist benefits under 
her State Farm policy.  State Farm 
denied the claim because the other 
driver’s liability coverage limit of 
$30,000 exceeded petitioners’ 
$25,000 UM/UIM coverage limit 
and, therefore, the other driver 
was not “underinsured.” 
Petitioners sought a declaratory 
judgment that UM/UIM coverage 
of $100,000 per person and 
$300,000 per accident was avail-
able to them because State Farm 
never informed them that they 
could purchase UM/UIM cover-
age at a level higher than the statu-
tory minimum of 25/50. 
State Farm moved for summary 
judgment, asserting no duty to 
offer petitioners UM/UIM cover-
age in excess of the bodily injury 
liability limits of 25/50 that they 
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DEFENSE OF SUDDEN MEDICAL EMERGENCY 
Sometimes, the issue arises in a motor 
vehicle accident or personal injury case 
as to whether the driver can be held 
liable for negligence where the driver 
was struck by a sudden and unexpected 
medical emergency. 

Colorado courts recognize the theory 
of sudden medical emergency.  Renell v. 
Argonaut Liquor Co., 365 P.2d 239 
(Colo. 1961).  However, Colorado law 

is undeveloped on this issue because 
Renell is the only case discussing this 
affirmative defense. 

The general rule is as follows: where 
the driver of a motor vehicle suddenly 
and unforeseeably becomes physically 
or mentally incapacitated, he is not li-
able for injury resulting from the opera-
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tion of the vehicle while so incapaci-
tated. 

An exception to this general rule exists 
where the person knows that he or she 
is suffering from an illness which will 
likely cause a loss of consciousness. 

A sudden medical emergency is consid-
ered an affirmative defense in some 
jurisdictions and in other jurisdictions it 
goes to the general issue of negligence.  
The issue of foreseeability is consid-
ered an issue for the trier of fact. 

Thus, usually the most difficult ques-
tion is whether the driver’s incapacita-
tion was foreseeable.  The test of what 
is reasonably foreseeable is whether 
there is some probability of harm suffi-
ciently serious that a reasonable and 
prudent person would take precautions 
to avoid it. 

Courts examining this issue have con-
sidered a wide range of factors in de-
termining whether a particular incapac-
ity was foreseeable, including: 

• the extent of the driver’s awareness 
or knowledge of the condition that 
caused the sudden incapacity; 
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right lane of the street. 
The plaintiffs were adjusting a tow 
strap linking their two vehicles while 
stopped in the right lane.  The plain-
tiffs were crushed between their two 
vehicles, and both plaintiffs sustained 
serious injuries.  They asserted negli-
gent hiring and respondeat superior claims 
against the defendant.   
The Colorado Supreme Court held that 
the defendant was not liable for the 
conduct of its employee under a theory 
of negligent hiring or respondeat superior.  
The employee, Weese, was not per-
forming his job duties at the time of 
the accident and was not compensated 
for driving to and from work. 
Therefore, the defendant did not as-
sume liability as part of its hiring deci-
sion to act as a surety for automobile 
accidents that its employee might cause 
when commuting to and from work. 
The scope of the defendant’s duty un-
der the tort of negligent hiring ended 
with the employee’s workday and did 
not extend to the plaintiffs because 
they did not come into contact with 
Weese through his employment. 

Rachel A. Spicer   

Q:  Are officers of a corporation in-
dividually liable for the wages of the 
corporation’s former employees? 

A:  No.  Under the Colorado Wage 
Claim Act, C.R.S. § 8-4-101, et seq., the 
officers and agents of a corporation are 
not jointly and severally liable for pay-
ment of employee wages and other 
compensation the corporation owes to 
its employees under the employment 
contract and the Wage Claim Act. 
In Leonard v. McMorris, 63 P.3d 323 
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(Colo. 2003), the corporation employer 
filed for bankruptcy, and as a result 
made wage payments to its employees 
which were much less than were due 
under the employment contract. 
The employees sued the officers of the 
corporation personally, demanding that 

the officers pay what was still owed in 
wages under the employment contract.  
The Colorado Supreme Court held that 
the Wage Claim Act does not impose 
personal liability for unpaid wages or 
compensation on the officers. 

Andrew D. Peterson 

EMPLOYMENT CORNER CASE SUMMARY: NO TORT 
LIABILITY FOR ACTIONS OF OFF-DUTY EMPLOYEE 

Raleigh v. Performance Plumbing 
and Heating, Inc., 130 P.3d 1011 
(Colo. 2006) (Scope of an Employer’s 
Duty Under the Tort of Negligent Hir-
ing for an Off-Duty Employee). 
The defendant, a company that in-
stalled water and sewer plumbing un-
derground for new developments, 
hired an employee, Weese.  The job 
required Weese to drive in his own 
vehicle from the area where supplies 
and tools are stored to various job 
sites. 
Weese’s driving record included two 
suspensions for excessive points and 
driving without a valid license, but 
Weese lied about the suspensions on 
his job application. 
One day as Weese was heading home, 
he changed from the left into the right 
lane and collided with the plaintiffs’ 
vehicles, which were stopped in the 

SUDDEN EMERGENCIES 



jurisdictions recognize that a duty of 
care may arise from a landlord’s agree-
ment to make repairs.  The right to 
repair amounts to a retention of a de-
gree of control and creates the possibil-
ity that the tenant will forego any ef-
forts to make repairs in reliance on the 
landlord’s promises to repair. 

Considered cumulatively, the provi-
sions of the lease support the conclu-
sion that the defendant was a person in 
possession of the premises because (1) 
the plaintiffs had surrendered their 
right to exclusive possession and con-
trol over the property in such a way as 
to share control with the defendant; 
and (2) the defendant had reserved the 
power or authority to manage, superin-
tend, direct, or oversee repairs on the 
premises. 

Rachel A. Spicer 

Nordin v. Madden, 2006 Colo. App. 
LEXIS 479 (April 6, 2006) (Definition 
of “Landowner” under the Colorado 
Premises Liability Act). 

Plaintiff and her late husband, an eld-
erly couple, rented a house from the 
defendant.  The lease allocated the par-
ties’ rights as follows: (1) the defen-
dant-landlord was allowed to enter the 
premises in emergencies and to enter 
the premises and make repairs with 
reasonable notice; (2) the plaintiffs-
tenants were prohibited from making 
any alterations to the premises without 
the defendant’s written consent; (3) the 
plaintiffs were obligated to notify the 
defendant of required maintenance and 
repairs; and (4) the defendant was re-
sponsible for making repairs within a 
reasonable time after being notified.   

One morning the plaintiff was injured 

and her husband was killed by carbon 
monoxide poisoning from either the 
furnace or the hot water heater in the 
basement.  The plaintiff asserted a 
claim against the defendant under the 
Colorado Premises Liability Act. 
The trial court granted the defendant’s 
motion for summary judgment, con-
cluding that he could not be held liable 
under the Colorado Premises Liability 
Act (CPLA) because he was not a 
“landowner” within the meaning of the 
Act.   
The appellate court held that the trial 
court had erred in granting summary 
judgment in the defendant’s favor be-
cause there were disputed facts as to 
whether the defendant was in 
“possession” of the property as re-
quired by the CPLA.   
The court reasoned that a majority of 

loved one is not a consideration in 
Colorado. 
Thus, in our recent case, the legal rule 
is that the brother is not allowed to 
recover for emotional injuries sus-
tained from watching his sister die in 
the accident, but he is allowed to re-
cover for emotional distress if he was 
in the “zone of danger” and his emo-
tional injuries were caused by fear for 
his own physical safety. 
Unfortunately, the legal rule may not 
be the best measure of the potential 
outcome in a case similar to this one.  
While, legally, emotional distress due to 
fear for another’s physical safety can-
not be the basis for recovery, it would 
be virtually impossible to exclude all 
testimony on that topic.  A jury could 
easily confuse the types of emotional 
distress that warrant recovery under 
the law and those that do not. 

Rachel A. Spicer 

Recently, the question arose in one of 
our cases as to whether a sibling could 
recover for emotional distress sus-
tained from watching his sister die in 
an accident.  Colorado has adopted the 
“zone of danger” rule to evaluate by-
stander claims of emotional distress.  
Towns v. Anderson, 579 P.2d 1163 (Colo. 
1978). 
The “zone of danger” rule requires that 
the person claiming negligent infliction 
of emotional distress must have been 
in the “zone of danger” and be in fear 
for his or her own physical safety be-
fore recovery is allowed for the negli-
gence of the defendant.  James v. Harris, 
729 P.2d 986 (Colo. App. 1986). 
Unlike the impact rule used by some 
other state courts, no physical injury to 
the bystander is required. 
Because Colorado has adopted the 
“zone of danger” rule, the bystander’s 
fear or concern for the safety of a 
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• whether the driver had sought medi-
cal advice or was under a physician’s 
care for the condition when the acci-
dent occurred; 

• whether the driver had been pre-
scribed, and had taken, medication 
for the condition; 

• whether a sudden incapacity had 
previously occurred while driving; 

• the number, frequency, extent, and 
duration of incapacitating episodes 
prior to the accident while driving 
and otherwise; 

• the temporal relationship of the 
prior incapacitating episodes to the 
accident; 
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SUDDEN MEDICAL EMERGENCY 

• a physician’s guidance or advice regarding 
driving to the driver, if any; and 

• medical opinions regarding the nature of 
the driver’s condition, adherence to treat-
ment, foreseeability of the incapacitation, 
and potential advance warnings which the 
driver would have experienced immedi-
ately prior to the accident. 

In cases involving incapacity, foreseeability is 
typically found under one of the following 
two circumstances, either (1) the operator 
knowingly suffers from a condition which 
indicates, from a medical viewpoint, a fairly 
immediate likelihood that it will result in an 
attack rendering him unconscious; or (2) the 
operator suffers warning symptoms of a 
physical failure during actual operation, but 
neglects to heed such warnings and contin-
ues to operate the vehicle. 
However, a prior history of health problems 
alone does not necessarily lead to the con-
clusion that the incapacity is foreseeable.  

(Continued from page 3) 
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ity coverage, it had no further obligation to 
offer UM/UIM coverage in excess of that 
amount.  The court then reversed the trial 
court’s judgment and remanded with direc-
tions. 
In light of the Loar decision, automobile in-
surance companies writing Colorado policies 
should ensure that they offer UM/UIM cov-
erage higher than 25/50 to their insureds, 
even where the insureds already selected the 
minimum 25/50 bodily injury liability limits.  
If an insured selects higher UM/UIM cover-
age, an insurer is allowed to require the same 
level of liability coverage.  

Michael A. Paul 

HIGHER UM/UIM COVERAGE 
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Taking a prescription drug that has a low 
probability of causing incapacity will not 
always lead to the conclusion that the inca-
pacity was foreseeable either. 

A finding of foreseeability seems to arise 
most often when the defendant has suffered 
from several prior episodes of the same type 
of incapacity which renders him unable to 
drive, or if the defendant was given a specific 
warning of the possible incapacity by his 
physician. 

As pointed out above, the determination of 
foreseeability can also include considerations 
as to whether the driver had warning signs, 
such as dizziness, prior to his lapse of con-
sciousness or other incapacity. 

Foreseeability is a factual issue which will 
make the discovery process necessary, and 
will possibly require a determination by the 
trier of fact.  A medical expert may also be 
required to establish the occurrence and lack 
of foreseeability of the driver’s incapacity. 

Rachel A. Spicer 
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cially irresponsible operators of motor vehi-
cles. 

The court stated that it believed the statute 
and case law imposed a one-time duty upon 
an insurer to inform an insured, in a reason-
able manner calculated to permit the insured 
to make an informed decision, that he or she 
can purchase UM/UIM coverage at a higher 
level than the minimum statutory liability 
limits. 

The court rejected State Farm’s position that 
once petitioners selected the minimum liabil-
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